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Preface

This report details the study’s findings on the preset status of intersex rights
in Nepal. This study is an effort to expand the current corpus of knowledge
on intersex rights. The study aimed to recognize government initiatives and
policies and identify the discrepancies between policies, laws, and initiatives
and the real need of intersex people. The study involved conducting
interviews and reviewing the literature to derive a better understanding of
the plight of intersex people.
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Executive Summary

This report highlights the concerning situation of intersex people in Nepal. The
report is divided into four sections, which delve into an overview of the intersex
movement, NGO and government efforts, a legal review of the rights of intersex
persons, and recommendations. Intersex people and intersex issues have often
been in the shadow of the broader LGBTI++ movement. The advent of the intersex
movement was in the year 2016 after the first national intersex workshop where
intersex people started raising their issues. This resulted in the institution of
an NGO called Campaign for Change (CFC). However, the term “intersex” was
recognized in the landmark pronouncement of Sunil Babu Pant v. Government of
Nepal. This judgment was groundbreaking as it acknowledged LGBTI++ people
as natural persons, ordered to quash discriminatory laws thereof, and legalized
same-sex marriage.

Despite these advancements, the Government of Nepal has remained indifferent
to many intersex issues, including the legalization of same-sex marriage. The
Government has not made strides to protect intersex persons or to ensure their
rights. There is a lack of understanding of intersex traits and their issues among
general people, including bureaucrats, policymakers, educational professionals,
and institutions. The limited understanding has invited several issues, including
discrimination, stigmatization, exclusion, and bullying.

Intersex individuals are often viewed as third gender or put in the “other”
category. The general public fails to understand that LGBTI++ comprises three
different subjects. The acronym LGBTI++ includes three different categories of
identification, LGB denotes sexual orientation, T is a gender identity, and I is a
sex characteristic. There is a widespread misconception that intersex people
are part of the transgender, or third gender, community. However, there is a
semantic distinction between the intersex and third gender, as the former is a
sex characteristic while the latter is gender identity. This important semantic
distinction is commonly brushed over as intersex people are clubbed together
with transgender or third gender people. Viewing all LGBTI++ groups under the
same category has resulted in a data deficit of intersex people. This has been a
barricade to their advocacy to ensure their rights and representation. The lack
of sex-segregated data, which is exacerbated by the inadequate data collection
methods in the national census, has led to an unidentified number of intersex
individuals in the country.
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While Nepal’s constitution provides assurance of obtaining citizenship based
on preferred gender identity, intersex individuals face challenges in acquiring
citizenship. They are forced to take citizenship and obtain birth certificates
under the ‘other’ category. Further, the law does not allow correction of gender or
sex on birth certificates and there are consequential complications in the school
enrollment and citizenship process as well.

In 2015, the Constitution recognized the term “gender and sexual minorities,”
which includes LGBTI++ individuals. Despite this, intersex individuals in Nepal
are not adequately protected under the current legal framework, and multiple
forms of human rights violations are reported. The existing legislation in Nepal
falls short in protecting intersex people’s bodily autonomy. The law does not.
Moreover, the mandate of having to undergo sex re-assigning surgeries to change
their gender in citizenship violates their bodily autonomy and undermines their
bodily integrity.

In Nepal's education system, there is a lack of inclusivity. The education
is outdated and conservative curricula, provides limited and fragmented
information about sexual and gender minorities, and restricts the understanding
of the multitude of issues such gender minorities face. The education system,
including teachers and curricula, is unaware of the differences between sex,
gender, and sexual orientation. The spread of misconceptions and ignorance
perpetuates stigmatization and discriminatory behavior towards intersex people.
Furthermore, the lack of training on intersex traits and their subsequent unique
health issues make seeking health services a challenge for intersex persons.
Inaccessibility to proper healthcare, specifically physiological and psychological
health professionals futher ostracizes the intersex community and infringes on
basic human rights.

Further, rights related to marriage, adoption, and property inheritance are
limited to heteronormative notions of “male” and “female.” These standards
barr intersex individuals from accessing such legal provisions. The impact of the
absence of legislation and policies on the workforce sector is also overlooked,
reinforcing heteronormative standards in the workplace.

In conclusion, the lacuna in laws and policies addressing the rights and well-being
of intersex people in Nepal has resulted in many human rights violations, multiple
forms of discrimination, and exclusion. There is an urgent need to reform laws
so that they protect intersex individuals’ rights, raise mass awareness, enhance
healthcare services, and promote equal opportunity in all aspects of life.
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1.1 Background Information

In Nepal, people subscribe to the concept of the gender binary, that gender
and sex are limited to two options: men/males and women/females. This
concept fails to encompass various other sexual and gender minorities. People
with diverse sexual orientations, gender identities, gender expression, and sex
characteristics (SOGIESC) are frequently disregarded in Nepali discourse about
gender protection and promotion.

Nevertheless, Nepal's social and religious history has always respectfully
recognized individuals other than males and females. For example, Hindus
worship Lord Shiva's Ardhanarishwar, a half-woman, half-man form.* There are
various references to diverse gender and sexual identities and expression in
scattered throughout Hindu mythologies. The Mahabharat includes the story of
Sikhandi, who was born female but raised as a man and later underwent a sex
change to become a man.? Additionally, according to the historical account of the
Mahabharat, one of the prominent characters, Arjun, is claimed to have disguised
himself as Britannica, a eunuch music and dance teacher of King Virat's daughter.
While intersex individuals are not explicitly mentioned, these examples suggest
that some traces of diverse gender and sexual identities have been present in
Hinduism for thousands of years. The word “tesro lingi” translates to “third
gender” in English and was frequently applied to them.? However, in the context
of Nepal, the social and political acceptance as well as the legal recognition of
intersex people are almost nonexistent.

The understanding of the term “intersex” intermingles with the wake of the
movement of the LGBTI++. After 1990, the restoration of democracy prompted
a favorable situation for rights-based activism and touched upon the issues of
social exclusion.* As an aftermath, it expanded the space for the emergence of civil
society organizations in the form of non-governmental organizations (NGOs).
This time, a rhetoric of human rights as a universal right was also established.
This fostered a conducive environment for SOGIESC groups to come forward and
openly discuss their identity.” However, the conditions and plight of sexual and
gender minorities never came to the forefront and were often spurned.

In early 2000, many informal group meetings among gay, lesbian, and transgender
people began to grow in Ratnapark, an infamous place where sex workers
gathered.® The Sexual and Gender Minority (SGM) people discussed the problems

' Gyanu Chhetri, Perceptions About the “Third Gender” In Nepal, 11 DHAULAGIRI JOURNAL OF SOCIOLOGY
AND ANTHROPOLOGY 96-114, (2017) https://www.nepjol.info/index.php/DSA]larticle/view/18824/15350.
2 Syama Allard, Shikhandi: The Mahabharata’s Transgender Warrior, TneE HINDU AMERICAN
FounpbatioN, (Jun. 23, 2021, 9:29 PM), https://lwww.hinduamerican.org/blog/shikhandi-the-
mahabharatas-transgender-warrior.

> Ibid.

* Kyle, Knight, Bridges to Justice: Case Study of Lgbti Rights in Nepal, ASTRAEA LESBIAN FOUNDATION
FOR JusTiCE, LGBT GroBaL DEVELOPMENT PARTNERSHIP, (Jun. 23, 2021, 9:29 PM), http://www.
astraeafoundation.org/uploads/files/Astraea%20Nepal %20Case%20Study. pdf.

* Ibid.

6 Sunil Pant, Constitutional Change and Participation of LGBTI Groups; A Case Study of Nepal,
INTERNATIONAL INSTITUTE FOR DEMOCRACY AND ELECTORAL ASSISTANCE (2015).
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they faced, exclusion, social stigmatization, and difficulties sustaining livelihood.
After 2001, the shared experience and sentiments and the state security forces'
atrocities sparked the “Break the Silence” campaign.

Eventually, the grassroots activists Sunil Babu Pant, Manisha Dhakal, and Pinky
Gurung established the Blue Diamond Society (BDS) to raise social and political
awareness of SGM issues.” At the time, the constitution of Nepal included no
mention of sexual and gender diversity. Consequently, registering the BDS as an
NGO promoting health services for sexual and gender minorities proved difficult.
The BDS faced many challenges in the effort to acquire consistent and regular
support for target locations and communities.? After years of activism regarding
sexual minorities' rights, Sunil Babu Pant and other human rights advocates
from Mitini Nepal, Cruise AIDS, and Parichaya Samaj instituted a case before
Nepal's Supreme Court. They demanded proportional representation and Laws
that safeguards the LGBTI++ community.” The Supreme Court made a historic
ruling that opened a space for sexual and gender minorities.’® By invoking the
Yogyakarta Principles, the Court defined “sexual orientation” and “gender
identity”. The Court meticulously categorized non-heteronormative sexualities,
focusing on the LGBTI++ community before delving into specific subcategories.
These categories are recent in Nepal and were developed by the judges using the
Nepali translation of English terms which were interpreted as the following:

e Mailasamalingi (female homosexual): A woman who is sexually and
romantically attracted to another woman.

e Purushsamalingi (male homosexual): A man who is sexually and
romantically attracted to another man.

e Duilingi (bisexual): People who are sexually and romantically attracted to
both men and women.

e Tesro lingi (third gender)

e Antarlingi (intersex): Intersexuality is the state of a living thing of
a gonochoristic species whose sex chromosomes, genitalia, and/or
secondary sex characteristics are determined to be neither exclusively
male nor female. An intersex organism may have biological characteristics
of both the male and female sexes.

This judgment marks history in Nepali jurisprudence but also inducted new
vocabulary to the Nepali language that recognizes and defines the diverse
sexualities beyond heteronormativity.'!

7 “Aout Us”, OrFIcIAL WEBSITE OF BLUE DIAMOND SoCIETY NEPAL. hitps://bds.org.np/about-us/ (last
visited Sep. 23, 2021).

8 Brue Diamonp Society, DEVEX, https://www.devex.com/organizations/blue-diamond-society-80671
(last visited Oct. 13, 2021).

? Sunil Babu Pant v. Government of Nepal, NKP 2065, D.N. 7958.

10 Ibid.

""" Barbara Beradi Tadie, Engendering Minorities in Nepal: The Authority of Legal Discourse and the
Production of Truth, 30 ORAL TRADITION JOURNAL, 361-386, (2016).
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Issues of the case

o Whether characteristics of LGBTI++ persons appeared naturally or occurred out of a mental perversion.

e Whether the State had discriminated against LGBTI++ persons on the basis of their sexual orientation
and gender identity.

® Whether or not an order sought by the petitioners regarding the protection of the rights of the LGBTI++
persons should

Supreme Court’s Order

To give legal recognition
End discrimantory to third gender people To form a study

laws against as natural and deserve commitee on the issue

LGBTI++ people rights of equal rights of same-sex marriage

and opportunities

Even after the momentous Supreme Court decision, the movement advocating
for recognizing non-binary individuals did not receive much attention. This
movement was ambiguous and sometimes did not fully address the issues of
Nepal's diverse SOGIESC. The writ petition contained a few notes that dealt
with intersex people. However, no conclusive decision was reached on intersex
individuals. The Supreme Court's ruling wrongly clubbed all LGBTI++ people
under the bracket of gender and sexual minority.> Nonetheless, this was the
first-time the term “intersex” was recognized in a formal written document.

In spoken languages in Nepal, intersex persons are generally crudely referred to
andunderstoodas “Hijada”. Accordingtothe BDS, they have differentnomenclature
in different parts of the country, such as “Fulu fulu” in the Mountain regions,
“Singaru” in the Western Hills, “Maugiya” in the Maithili language, and “Kothi” in
the Tarai region. !* Activists have also strived to expand the linguistic framework
to broaden the scope of queer community’s representation. One such measure is
the induction of “PoMSOGIESC,” an acronym for “People of Marginalized Sexual
Orientation, Gender Identity, and Sex Characteristics,” as a substitute for the
more commonly used LGBTI++. Nepali activists created the term “PoMSOGIESC”
to encompass a broader range of individuals who may face discrimination due to
their sexual orientation, gender identity, or sex characteristics.

Esan Regmi, a senior intersex activist, has been vocal about intersex people’s
rights since he joined the BDS in 2011. Much to his surprise, he did not meet

12 Supra Note 9.
3 Supra Note 1.
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other intersex persons within the organization. Though the Blue Diamond
Society included intersex in the broader LGBTI++, intersex people’s issues were
not reflected in their strategies and programs.* This inspired Regmi to begin
sharing his experiences, which he used to connect with other intersex individuals.
In 2015, he participated in the first intersex persons pre-conference event in
Taiwan, where he got the opportunity to connect with six other intersex activists
from different parts of Asia who came together to discuss their issues.’® Along
with limited access to community, there was a lack of advocacy specifically for
intersex people up until the end of 2016.'® Regmi realized the need for exclusive
intervention in order to make intersex people’s voices perceptible. Hence, in
2017, he established Campaign for Change (CFC), the first and only organization
led by intersex people. Its goals were to bring the needs of intersex people to
national, regional, and international attention. It strived to create a safe and
enabling environment for the intersex community. The organization worked to
recognize the rights of the intersex community by capacitating and enhancing
skills, building knowledge, and raising awareness of the intersex community. '’

1.2 Main Problems Faced by Intersex People in Nepal

The Constitution of Nepal recognized "gender and sexual minorities” in
2015."® However, Nepal’s legal framework does not distinctly recognize the
rights of intersex persons. Instead, LGBTQI++ are grouped together under the
term "gender and sexual minorities" in Article 18 of the Constitution of Nepal.
Intersex persons, along with the other groups in the LGBTQI++ community, do
not want to be clustered and equated into one category. They believe their life
experiences differ to varied degrees from those of other sexual minority groups,
even if their experiences of discrimination, isolation, shame, and bullying due
to gender nonconformity may be comparable. Intersex persons in Nepal are not
guarded against human rights breaches under Nepal's current legal framework.*
Local activists have reported human rights abuses, including substantial gaps in
protecting physical integrity, bodily autonomy, and discriminatory protection. 2°

The collation of stories of intersex persons unwraps numerous challenges faced
by intersex persons.?’ Their experiences divulged that intersex persons are

" Interview with Esan Regmi, Senior Intersex Activist, (March 20, 2023), Kathmandu.

5 Intersex Asia Talks: Special Conversation with Esan Regmi on the journey of CFC Nepal, INTERSEX
Asia, (May 11, 2021, 8:45 PM) https://intersexasia.org/3268-2/.

1 Ibid.

17 Supra Note 1.

15 Tae CONSTITUTION OF NEPAL, art 18, cl.3 & art 42, cl.1.

1 CEDAW/C/NPL/CO/6, Concluding observations on the sixth periodic report of Nepal,
COMMITTEE ON THE ELIMINATION OF DISCRIMINATION AGAINST WOMEN, UNITED NAaTIONS, (14th
November, 2018, 10:30  AM),  https://thinternet.ohchr.org/_layouts/15/treatybodyexternal/
Download.aspx?symbolno=CEDAW%2FC%2FNPL%2FCO%2F6&GLang=en.

2 Supra Note 16.

21 Ibid.
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denied the right to inheritance, marriage, and adoption. They face several issues
in obtaining citizenship with preferred gender identity and face difficulty in
amending names and gender identity?? in the birth certificate and citizenship.?
The stories also revealed exclusion from family and society, isolation, school
bullying, discrimination, and mental trauma.?* NGO reports to the 6™ Report of
Nepal on Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) also showed non-consensual medical interventions, including
genital mutilations and hormone therapy among intersex children.?

Intersex persons face marginalization and exclusion, even within the broader
LGBTI++ movement. Their specific issues often do not receive adequate attention
in public discussions and are frequently misunderstood. One of the contributing
factors to this marginalization is the tendency to categorize diverse LGBTI++ groups
as “other;,” due to which their identity and the unique challenges are overlooked.

People who possess sexual characteristics, such as genitals, reproductive glands,
and chromosome structures, that do not conform to conventional binary concepts
of male or female bodies are referred to as intersex individuals. There are over 40
known variations of intersex conditions, some of which involve having both male
and female genitals, ambiguous genitalia, diverse external genitalia, internal
reproductive organs, and chromosomes other than the traditional XX for females
and XY for males. It is important to note that individuals with intersex traits
also have their own gender identities. Intersex people may identify themselves
as male, female, or non-binary. Therefore categorizing all intersex individuals
as “other” apart from men and women not only violates their right to gender
identity but also disregards their existence altogether. It is crucial to acknowledge
that sex characteristics based on reproductive organs, gender identity based on
self-perception, and sexual orientation determined by the gender to which one
feels attractions are three distinct domains that should be considered separately.
Policymakers fail to realize that they are different from one another face different
problems problems in addition to the issues that overlap.

Moreover, intersex individuals often face societal exclusion and ignorance due to
the belief that intersex people result from karmic retribution. The NGO Report
to the 6™ Report of Nepal on the CEDAW has revealed that some religious beliefs
attribute intersex traits to result from misdeeds or sins committed in a previous
life.26 This belief has led to prejudice, discrimination, and ostracism. As a result,
people perceive intersex individuals as impure or unfortunate. These beliefs
further perpetuate misconceptions and contribute to a lack of understanding

22

22 Tur CONSTITUTION OF NEPAL, art 12

» Supra Note 18.

7 Ibid.

» Markus Bauer & Daniela Truffer, NGO Report to the 6th Report of Nepal on the Convention on
the Elimination of All Forms of Discrimination against Women (CIEDAW), INTERNATIONAL INTERSEX
Human RicaTs NGO, Compiled by Esan Regmi & Parsu Ram Rai (2018) http://intersex.shadowreport.
org/public/2018-CEDAW-Nepal-NGO-Intersex-IGM.pdf.

% Ibid.

Nepal
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and acceptance of intersex variations. They have profound implications on the
mental and emotional well-being of intersex individuals as they may struggle
with feelings of shame, guilt, and a sense of being spiritually flawed.?” Intersex
rights activists claim that Nepal has not adequately identified people of intersex
variation.?® The scarce statistical data regarding intersex people has been the
roadblock in devising intersex-responsive policy.

1.3 Goals and Objectives

The research has the following main objectives:

-The objective of the study at this stage is to provide a country-level investi-
gation intended to enhance understanding of the legal status of the intersex
community as well as the mechanisms and safeguards (or gaps) for intersex
people in Nepal. The specific objectives are as follows:
e Analyze the efficacy of present legislation and policy mechanisms
relevant to intersex persons.
e Recognize the efforts of organizations working for the rights of
intersex persons.
¢ Provide governments and civil society organizations with a conceptual
framework and methodology for addressing intersex people’s issues.

1.4 Methodology

The study methods and tools were designed to capture the experiences of intersex
persons. Hence, the study adopted a qualitative approach to data collection.
Primary information was gathered from Key Informant Interviews (KII), and
secondary information was collected from relevant literature to understand the
legal, social, and political context of intersex people. The information collected
through secondary resources helped to triangulate the information during the
analysis and findings. Further details are explained below:

Desk Review

A desk study was undertaken to discern the relevant papers, which included
the Constitution of Nepal, international treaties, Supreme Court rulings, and
research reports on the situation and problems of intersex persons in Nepal. The
desk review aided in gaining knowledge of the legal, social, and political context
of intersex people in Nepal. A feminist critical approach was applied throughout
the desk review. The list of documents reviewed is provided in Appendix 1.

7" Supra Note 17.
% Supra Note 14.
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Key Informant Interview (KII)

Only six KII have been conducted at this study stage, including non-governmental
and government actors: Sarita KC, Mitini Nepal, Esan Regmi, CFC, Nepal; Dr. Kiran
Rupakheti, Joint Secretary, Nepal Planning Commission, Rajesh Dhital, Director;
Statistic department. The details are provided in Appendix II.



2. Current NGO &
Government Efforts

2.1 Work Done by Intersex-led Organizations
2.2  Government Efforts So Far

2.3  Analysis of Work Done So Far



Country Report
on Intersex Rights Nepa]

This section delves into the strides made by the Government and various
organizations relating to the inclusion, protection, and guarantee of the human
rights of intersex persons. It also analyzes Nepal’s international commitments
and constitutional provisions that affect intersex persons.

2.1 Work Done by Intersex-led Organization

There were not many attempts made to advocate intersex issues up until 2016.
On February 8 and 9, 2016, a national level meeting regarding the challenges
faced by intersex people in Nepal was held in Kathmandu for the first time. The
meeting provided an imperative opportunity for activists to advocate for inclusion
in the continuous discussion about human rights for sexual minorities. More
specifically, the meeting offered a space for intersex persons to communicate
about their experiences and connect.?

The meeting was organized by a senior intersex activist and supported by the
United Nations Development Programme (UNDP) Bangkok office. It brought
together 13 intersex persons from Nepal with various gender identities and sexual
orientations and representatives from the National Human Rights Commission
(NHRC), UNDP, and United Nations Children’s Fund (UNICEF).*

Following the meeting, CFC raised issues of intersex people at the UN platform.3!
The meeting allowed intersex persons to share their stories and the challenges
that affect intersex people in Nepal. For their voice to be heard and their
viewpoint to be included in ongoing efforts in Nepal to ensure rights for all sexual
minorities, it was a crucial step toward inclusiveness.

After the successful meeting, a shadow report was submitted on the intersex issue
for the seventy-second session of the CRC. The CRC committee made a concluding
observation on intersex issues to Nepal Government.*® The CRC Committee
had applauded the State Party's efforts in the recent addition of a third gender
category to identity documents that recognize genders other than "male" and
"female" and the inclusion of "gender and sexual minority" in the grounds for
discrimination that is prohibited under Article 18 of the new Constitution (Right
to Equality). The committee was more concerned about the:

¥ Jensen Byrne, The Dawn of a National Intersex Movement: The First National Intersex Workshop
in Nepal, BN LGBTI 1N Asia, (Feb. 29, 2016, 5:30 PM) https://medium.com/being-lgbti-in-asia/
the-dawn-of-a-national-intersex-movement-the-first-national-intersex-workshop-in-nepal-621e8d7a826ef.
ucq2ckelq.

0 Ibid.

31 Intersex Right Movement in Nepal, CAMPAIGN FOR CHANGE, (Feb. 22, 2022, 5:10 PM), https://
nepalcfe.org/intersex-rights-movement-in-nepall.

2. CRC/NPL/CO/3-5, Concluding observations on the combined third to fifth periodic reports of Nepal,
CoMMITTEE ON THE RiGHTS OF THE CHILD, UNITED NATIONS(, 8th November, 2016, 10:30 AM) https://
intersexrights.org/un/cre-npl-co-3-5/.
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e Lack of awareness, high level of stigma, discrimination, and challenges
faced by an intersex child in accessing identity documents.

e C(Cases of medically unnecessary surgeries and other procedures
performed on intersex children before they can give their informed
consent. These surgeries frequently have unavoidable consequences
and can result in extreme physical and psychological suffering as well as
cases with no recourse or compensation available.

e Coordination of an awareness-raising campaign to prevent the
stigmatization and discrimination against intersex people.

e Insurance of identity documents to intersex children.

e (Guarantee that, without adequate counseling and support, no child shall
be subjected to unnecessary surgical and medical treatment.

However, the Nepal government failed to implement it. Likewise, on August
6 and 7, 2017, a second national-level meeting was organized where intersex
individuals and parents of intersex children gathered. Here they participated
and shared their experiences and talked about the challenges faced by intersex
people and their parents.*

In 2018, a shadow report on intersex issues was submitted to the CEDAW
committee. This report highlighted the concerns and challenges faced by intersex
people in Nepal. As a result, CEDAW made a concluding observation on intersex
issues, indicating their increased attention to this matter.** CEDA